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Bank’s Rights under the provisions of SARFAESI Act

“The Securitisation and Reconstruction of Financial Assets and Enforcement of Security interest Act 2002”(54/2002) has been effective from 21.6.2002, the date on which the first Ordinance was promulgated and has received the President’s assent on 17.12.2002. The constitutional validity of this Act has been upheld by the Hon’ble Supreme Court of India on 8.4.2004 in its judgement delivered in the case of M/s Mardia Chemicals Ltd Vs Union of India.

The Act enables the Banks to take possession of securities and sell them without intervention of Courts and to exercise wide range of powers conferred on them.

Apart from powers to sell the assets, Banks can initiate any one or all of the following steps.

i. Take possession of secured assets, including right to transfer by way of lease, assignment or sale (Sec 13. 4. a).

ii. Take over Management of the assets of the borrower (Sec 13. 4. b). 

iii. Appoint a Manager to manage the secured assets so taken over (Sec 13. 4. c).

iv. Demand by notice in writing from any person who has acquired any of the secured assets from borrower and from whom any money is due or may become due to the borrower to pay the secured creditor as is sufficient to satisfy the debts ( Sec 13. 4. d).

v. Proceed against borrower before an appropriate forum for balance money if the realisation by sale is not adequate (Sec 13.10).

vi. Proceed against the Guarantor/borrower as the case may be, without prejudice to above (Sec 13.11). 

vii. Request the jurisdictional Chief Metropolitan Magistrate / District Magistrate’s help for taking possession/custody of any secured assets (Sec 14).

All payments received after taking above steps will get a valid discharge.

